
The recent focus on sustainability in the context of coordination 
agreements and in state aid cases1 has now spread to merger 
control.2 This Today’s Agenda article addresses how sustainability 
fits into the merger assessment framework and what we can learn 
from environmental economics and the economics of climate 
change to quantify the effects of mergers on sustainability. 
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The merger control framework

Sustainability can play a role in merger 
proceedings in two related ways: the theory 
of harm, and/or a so-called ‘green efficiency 
defence’.

Theory of harm

First, authorities may raise sustainability 
concerns in the theory of harm. For instance, 
if the focal product of the merger is a recycled 
material, the authority may argue that consumers 
will be harmed post-merger. The Aurubis/Metallo 
(2020) case provides a good example of how this 
applies in practice. Here, the parties were both 
purchasers of copper scrap and the European 
Commission’s concern was that, following the 
merger, the two parties would pay less for copper 
scrap as a result of their increased purchasing 
power. The lower price for the recycled product 
post-merger would mean that the entire supply 
chain would be less incentivised to collect it.3 
This would be a deterioration of the production 
cycle and lead to higher CO2 emissions, due to a 
substitution away from scrap to primary copper.

Moreover, sustainability can also play a role 
in assessing the effects of a merger. For 
example, in Dow/DuPont (2017) and Bayer/
Monsanto (2018) the Commission looked into 
the effects on incentives of developing new 
and better-quality products.4 In particular, the 
Commission analysed the incentives to ensure, 
post-transaction, the emergence of more 
environmentally friendly products in the agro-
industry market.5

Green efficiency defence

Second, the question of sustainability may arise 
in the assessment of merger efficiencies. There 
is, in principle, no economic basis for excluding 
green efficiencies from the conventional 
efficiency defence. Just as with other efficiencies, 
these can benefit consumers and, to a large 
extent, be quantified and hence weighted 
against a potential price increase post-merger.6 
Currently, there are very few cases where an 
efficiency defence has been used successfully. 
In Aurubis/Metallo, for instance, while the 
Parties claimed that the combined entity would 
be capable of producing a new technology that 
would result in additional metal recovery and 
environmental benefits, this argument was not 
material in the eventual clearing of the merger. 
The Commission considered that the claim was 
not verifiable, and that the new technology was 
unlikely to arise in a timely fashion and was not 
transaction-specific.7

That is not to say, however, that a green 
efficiency defence could not hold. The recent 
interest from authorities in reflecting on the role 
of competition policy in helping to solve the 
climate challenge makes it likely that the next 
attempt at a green efficiency defence will be 
treated seriously, and have the opportunity to 
shape case law.

Environmental economics and the 
economics of climate change

But for environmental considerations to play any 
role in merger control, the effects need to be 
quantified. This is where the field of competition 
law can benefit from the field of climate 
change economics. This offers a wide range of 
quantification methods to assess sustainability 
effects and quantify their benefits.

Measuring environmental benefits

A recent report commissioned by the 
Netherlands Authority for Consumers and 
Markets and the Hellenic Competition 
Commission discusses the broad analytical 
toolkit from environmental economics that can 
be used to measure environmental effects.8 
However, some of these tools (e.g. hedonic 
pricing or survey-based methods such as 
conjoint analysis and contingent valuation) 
look only at current consumers’ willingness to 
pay—which, in the context of environmental 
externalities, is inherently conservative.9

Other methods are much more comprehensive 
in taking into account environmental externalities 
(such as avoided abatement cost or damage 
cost pricing). However, these require the 
Commission to take a stance on whether out-
of-market and future benefits to consumers can 
be considered, and how these gains should be 
weighed against any loss of competition.10

Putting the right weight on the future

To quantify the total sustainability effects of 
a merger, future effects would need to be 
estimated and then discounted back using an 
appropriate discount rate. This exercise involves 
several considerations. 

•	 The usual timeframe of two or three years 
for merger efficiencies to be realised 
will underestimate the magnitude of any 
environmental benefits.11

•	 Forecasting future cash flows is likely 
to involve a high level of uncertainty, 
possibly requiring non-traditional modelling 
techniques to be used—such as focusing 
on the worst outcome, or considering 
multiple probability distributions of potential 
outcomes.12

•	 The discount rate for environmental impacts 
should be lower than the normal discount 
rate used in business/project appraisal, 
to ensure that adequate weight is placed 
on the longer term and potential losses 
in the worst-case scenario. However, the 
exact appropriate discount rate is still up for 
debate and further research.13
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Conclusion

Sustainability is likely to play an increasingly important role in merger control. Similar to 101 TFEU cases, 
the debate is slowly moving towards the question of how to incorporate this element efficiently and 
effectively. For this, we have the benefit of an already well-equipped toolkit that is used in environmental 
economics and the economics of climate change.
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