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Instead of blocking a merger, competition authorities across
Europe and beyond may ask for commitments to address
competition concerns with the concentration. In these cases, writes
Oxera Partner Maurice de Valois Turk, the merger approval is
conditional on the (implementation of) the commitments, and thus
one could argue that the commitments (together with the approval)
form a contract between the authority and the notifying firms.

As the COVID-19 crisis progresses, questions are being asked
about whether the economic effects of the pandemic constitute

a material adverse change that enables firms to change or end
their contracts. We ask: can firms request changes to their existing
merger remedies with reference to COVID-19?




A temporary waiver from merger
remedies

On 26 March, the Austrian competition
authority (Bundeswettbewerbsbehdrde,
BWB) announced its decision to temporarily
waive the obligations on ProSiebenSat1.
Puls4 (P7S1) arising from the commitments
in its acquisition of ATV Privat GmbH and
ATV Privat GmbH & Co KG (collectively:
ATV Privat).!

P7S1, part of the European media group
ProSiebenSat.1, announced that it planned
to acquire ATV Privat, which operated

TV stations in Austria, in February 2017.2
The BWB approved the acquisition on

9 March 2017, subject to conditions.?

The commitments included a number

of measures aimed at safeguarding the
editorial and commercial independence of
ATV from P7S1’s existing TV channels in
Austria.

On 16 March, P7S1 applied to the BWB
for a waiver of the commitments relating to
news provision. The waiver was granted
by the BWB, which allowed the merged
firms ‘to be able to react to the difficult
conditions caused by corona (Covid-19) in
the production of news’.4

A closer look at the European
Commission review clause

Releasing its decision, the BWB referred to
an EU review clause that allows an authority
to reassess commitments in the light of new
developments.

Review clauses are commonly incorporated
in commitments throughout Europe.
Whereas commitments have sometimes
been adopted as part of state aid and
antitrust decisions, most of the guidance
relates to merger divestiture remedies.
The most notable example is the
European Commission’s model text for
divestiture commitments, which relates to
remedies that are in the process of being
implemented.> The model text sets out the
following:

43. The Commission may extend the time
periods foreseen in the Commitments

in response to a request from [X] or, in
appropriate cases, on its own initiative.
Where [X] requests an extension of a
time period, it shall submit a reasoned
request to the Commission no later

than one month before the expiry of that
period, showing good cause. [...[

44. The Commission may further, in
response to a reasoned request from the
Notifying Parties showing good cause
waive, modify or substitute, in exceptional
circumstances, one or more of the
undertakings in these Commitments. [...]

It is worth pointing out that the two
paragraphs above refer to different aspects

of commitments, and that the relevant test is
materially different. The first paragraph does
not relate to changes in the commitment
itself, but to the process for implementation.
For the extension of divestiture timelines, the
model text sets out a requirement to show
‘good cause’. The current note focuses on
the second paragraph, which relates to a
modification of the waiver of commitments
itself. Here, the requirement for a change

in the commitments refers to ‘exceptional
circumstances’.

The Commission’s Remedies Notice
contains further guidance and also confirms
that a review clause may equally apply to
behavioural commitments:¢

A waiver, modification or substitution

of commitments may be more relevant
for non-divestiture commitments, such
as access commitments, which may

be ongoing for a number of years and
for which not all contingencies can be
predicted at the time of the adoption

of the Commission decision. [...]
Second, exceptional circumstances
[justifying a waiver, modification or
substitution] may also be present if the
parties can show that the experience
gained in the application of the remedy
demonstrates that the objective pursued
with the remedy will be better achieved
if modalities of the commitment are
changed. For any waiver, modification
or substitution of commitments, the
Commission will also take into account
the view of third parties and the impact
a modification may have on the position
of third parties and thereby on the
overall effectiveness of the remedy. In
this regard, the Commission will also
consider whether modifications affect
the right already acquired by third parties
after implementation of the remedy.

Commitments without deadlines

In some jurisdictions, there appears to be a
practice of adopting commitments without a
deadline and thus relying on an application
under the review clause to terminate these.
A notable case is the cinema merger in
Belgium that created Kinepolis. The Belgian
Competition Authority, the Belgische
Mededingingsautoriteit (BMA), approved the
merger, subject to conditions, in November
1997. The firm’s two previous requests to
modify the commitments have since seen
extensive litigation. The BMA’'s most recent
decision considering a request for changes
to the commitments dates from March 2019,
and covers more than 299 pages.”

Application in practice

Given the economic effects of the COVID-19
pandemic, there are a number of potential
challenges for merged firms. First, the
authority may choose to extend divestiture
timelines or amendments to the divestiture
package in response to changed market
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conditions. Second, the authority may agree
to waive certain commitments. Examples of
Commission decisions that relate to these
scenarios are given below.®2 The examples
discussed are grouped into cases where a
waiver of the commitments was requested,
and where there was a modification of the
commitments.

Waiver of commitments

There are multiple cases documenting a
waiver of commitments.

In case M.3280 — Air France/KLM, the
Commission agreed in 2019 to waive

the commitments, as it concluded that a
subsequent antitrust commitment that had
been given meant that the earlier merger
commitment no longer had an effect.®

Another request was made by the airline
Lufthansa in 2016, relating to its acquisition
of Swiss.' Lufthansa requested a waiver of
the commitments for two specific routes—
Zurich—Stockholm and Zurich-Warsaw—
citing changed market conditions on these
routes that led it to conclude that its market
position was weaker than at the time of the
merger. When the Commission rejected the
request, Lufthansa successfully appealed
this decision before the General Court.™
Note that this case deals with airport slot
remedies (time slots that can be used

for either take-off or landing), which are
open-ended in nature and have no (target)
end date. In such cases, firms rely on the
review clause to petition authorities to end
the obligations under the remedies, and
the request to waive commitments has a
different background.?

In another recent case, the Commission
was asked to consider a request to waive
commitments in view of the owner’s lack of
control of the business activities covered

by the commitments following financial
hardship and the involvement of business
rescue practitioners. In this case, the mining
company Evraz asked the Commission to
waive some of the commitments relating to
its acquisition of Highveld. The Commission
accepted this request.'®

As such, there appears to be no recent
precedent at the level of the European
Commission that directly cites the

financial condition of the firm in waiving
commitments. However, examples involving
national competition authorities do exist.

One of these relates to the lifting of the
commitments by the Dutch competition
authority, the ACM, in a merger between
two regional newspapers. In 2000, the

ACM approved a merger between Limburgs
Dagblad and De Limburger, subject to
conditions.* Subsequently, the ACM
considered and approved a petition for
waiving the commitments to reflect changing
economic conditions. In 2005, the authority
allowed the new owner, De Telegraaf, to lift

measures aimed at ensuring commercial
and editorial independence of the two
newspapers.’s In its release, the ACM refers
to negative operating results. The release
also mentions that an earlier application
had been denied due to lack of information
on the financial impact, which suggests that
the ACM did indeed review the claims by De
Telegraaf.

Modification of commitments

As mentioned above, one aspect of the
review clause that is frequently called on is
to request an extension to the timelines for
divestiture. These decisions are not made
public by the Commission. Based on my
personal experience as a monitoring trustee,
it is clear that such extensions are regularly
sought and provided.

Furthermore, there is a group of decisions
documenting the Commission’s agreement
to amendments of the divestiture package,
including to key personnel and other
assets.’® One case where the Commission
accepted amendments to the commitments
in view of the financial situation of the
divestiture business relates to the merger
of the life sciences businesses of Hoechst
and Rhéne Poulenc in 1999.17 As part of
the commitments, Hoechst was required to
sell its full share interest in the chemicals
company Rhodia.

By 2004, the deteriorating performance and
share price of Rhodia meant that Hoechst
had not yet been able to sell the final 15%
share interest, so it continued to remain the
largest individual shareholder in Rhodia.
The Commission agreed to a modification of
the commitments, citing in its press release
the ‘dire financial situation of Rhodia and the
urgent need to remove uncertainty over the
capital structure of Rhodia so as to facilitate
its restructuring’. '®

The substantive test and COVID-19

It is already possible to begin to document
the exceptional circumstances of COVID-19
and its financial effect on firms. However,
there will be additional considerations before
an authority will agree to a modification or
waiver of commitments.

For instance, the commitment to maintain a
divestment business and procure a sale will
now have a different meaning in an industry
facing sharp demand reduction and share
prices. A number of these issues may well
be resolved by extending deadlines.

Another possibility might be that relatively
well-funded investment firms will be
considered more attractive purchasers of
divestiture businesses, as they can more
easily inject funds in the short term to
support long-term competitiveness.

The Remedies Notice clearly states that
the Commission will investigate whether
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alternative measures can achieve the same
effects. Furthermore, it sets out that the
views of third parties will be sought.

The latter point appears to confirm

that the test for modifying or waiving
commitments will go beyond specifying
that the COVID-19 pandemic has made

the execution of commitments more
challenging. Competitors will be facing
similar conditions, so a decision to modify
or waive commitments may be construed
as conferring a ‘selective advantage’ that
distorts competition. Any reasoned proposal
from a firm therefor needs to take a market-
wide perspective to present any effects of a
modification or waiver of commitments.

Given the recent downturn in Mergers and
Acquisitions activity, one option may be

to replace divestiture commitments with
behavioural commitments, on either a
temporary or a permanent basis. Regarding
alternative measures, the state aid decisions
adopted by the Commission in the aftermath
of the 2008 financial crisis contain a range
of (mostly behavioural) commitments

aimed at limiting the market power of banks
and insurance companies in selected
markets. There is an intuitive parallel here,
in that these commitments were aimed at
limiting the benefit that financial institutions
experienced from the selective advantage
conferred through the financial aid received.

Commitments adopted in these state aid
decisions include acquisition bans and
various pricing-related commitments, to
limit the firm’s ability to expand its market
position through lower pricing.'®

The Commission appears to be reluctant

to adopt commitments that link directly to
pricing behaviour.2° Empirical economic
research exists that suggests that

the implementation of pricing-related
commitments with multiple firms in a
relevant market may facilitate tacit collusion,
illustrating the concern identified in the
Remedies Notice.?!

There is no simple formula, and firms and
authorities will need to reflect on the wider
competitive process to find solutions.

Conclusion

It is clear from the examples above that

the review clause in merger remedies can
accommodate exceptional changes. Now
that the first temporary modification has
been granted with reference to COVID-19,
and with the economic effects of the
pandemic becoming more visible, we are
likely to see more applications in the coming
months.
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17 and footnote 3.

21. For example, see Dijkstra,
M.A. and Schinkel, M.P. (2019),
‘State-aided Price Coordination
in the Dutch Mortgage Market’,
Tinbergen Institute Discussion
paper Tl 2019-014/VII.
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