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How do non-poaching agreements distort

competition?

Agreements between firms not to hire each other’s workers have recently come onto the radar of competition
authorities, particularly in the USA. However, there is a question about whether labour markets come within
the remit of competition authorities, and whether it is their role to intervene. If itis, how can tools developed in

competition economics help in such cases?

The role of competition policy in society has recently come
under scrutiny. A particularly controversial topic among
economists and policymakers is whether competition
authorities should concern themselves with labour markets.
The chair of the US Federal Trade Commission, Joseph
Simons, elaborates:’

Significant concerns have been raised that the federal
antitrust agencies have been too permissive in dealing
with mergers and acquisitions, resulting in harm to
consumer welfare via increased prices, limited consumer
choice, and harm to workers. Addressing these harms is
critical, as they lie at the heart of the agency’s competition
mission.

Oxera’s Economics Council met to discuss this topic in May
2019. This article is the first of two that will present insights
from the discussions that took place during that meeting.2

In this article, we first discuss non-poaching agreements
and recent cases, particularly in the USA. Since these cases
involve market power on the demand side of the market (e.g.
firms as the purchasers of labour) and, unlike traditional
antitrust cases, do not involve harm to consumers directly,
they are rarely investigated by competition authorities. We
then discuss how, from an economics perspective, non-
poaching agreements may harm competition in the labour
market and may be as harmful as some more traditional
agreements that are on the supply side of markets.

Non-poaching agreements:
definitions and recent developments

Non-poaching agreements refer to action taken by two or
more firms to coordinate their hiring and pay and benefits
policies. Workers are unaware of these agreements and

are therefore not in a position to negotiate any additional

compensation associated with them.

The aim of the agreements is to reduce personnel expenditure,
thereby potentially increasing profits. They relate to firmsin a
labour market—i.e. to the demand side of that market.

The workers’ lack of awareness about these agreements is

in contrast to other forms of agreement in the labour market,
such as non-compete clauses—whereby a worker agrees to
temporarily give up their right to work for a competitor of their
employer. There are often efficiency reasons for the existence
of non-compete clauses, such as the preservation of human
capital investment or trade secrets. The principal difference
between non-compete clauses and non-poaching agreements
is that workers are required to agree to a non-compete clause,
giving them the opportunity to negotiate the terms; no such
opportunity exists with non-poaching agreements.

Firms are typically considered as ‘buyers’ of labour, and
workers as ‘suppliers’. Non-poaching agreements allow
several firms to coordinate their purchase of labour, with the
aim of increasing their buyer power and thus decreasing their
labour costs. By agreeing not to compete for certain groups

of workers, these agreements can be thought of as similar

to horizontal market allocation.® The US Department of
Justice (DoJ) has recently indicated that it will actively pursue
investigations into non-poaching and wage-fixing agreements
between employers. The DoJ elaborated:*

When companies agree not to hire or recruit one another’s
employees, they are agreeing not to compete for those
employees’ labor. The same rules apply when employers
compete for talent in labor markets as when they compete to
sell goods and services. After all, workers, like consumers,
are entitled to the benefits of a competitive market.

The first notable case was a class action lawsuit brought by
the Dod in 2010, following reports that eight hi-tech firms in
the USA had allegedly entered into ‘no cold call’ agreements
for technical professionals, such as software and hardware
engineers.® Cold calls have the direct effect of giving workers
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bargaining power to renegotiate their current contracts,

or to switch to another position with potentially better pay.
They also have the indirect effect of revealing to workers
their worth in the labour market, which could then be used

in negotiations. In the 2010 case, the alleged non-poaching
agreement weakened the ability of the software and
hardware engineers to claim higher wages. The case was
settled in 2015, following a $415m payment to the workers in
the class action.®

In April 2018, a civil antitrust lawsuit was settled with the
Dod in a ‘naked’ non-poaching case—i.e. where the non-
poaching agreements had no objective rationale, such

as fostering business collaboration. The two main US rail
equipment suppliers, Knorr-Bremse and Westinghouse
Air Brake Technologies, had allegedly agreed not to hire
each other’s workers without each other’s prior approval.”
This alleged agreement, spanning multiple business units
and jurisdictions, was said to have lasted for several years.
Senior executives were alleged to have actively managed
it through communication. The Dod argued that not only
were the two firms each other’s top competitors in the rail
equipment market, but they also competed:®

to attract, hire, and retain skilled employees by offering
attractive salaries, benefits, training, advancement
opportunities, and other favorable terms of employment.

Such cases are far less common in Europe, but itis
generally assumed that labour markets fall within the

realm of EU competition law.® Therefore, those engaging

in anticompetitive behaviour in labour markets, such as
non-poaching agreements or information sharing, may face
prosecution from national or supranational competition
authorities. However, and contrary to what has been seen

in the USA, the cases seen in Europe have been linked to
other investigations, with labour markets being a secondary
concern. For example, in France, in an investigation relating
to the conduct of agencies in the product market, the French
Competition Council acknowledged that the labour market
was also affected, as the agreement increased the cost to
companies of hiring temporary staff. This resulted in the
temporary staffing agencies being fined €94m in 2009 for
coordinating their commercial and pricing policies for ‘key
accounts’.™®

Should competition authorities
intervene in non-poaching
agreements?

This recent surge of concerns about the labour market,
especially in the USA, might surprise competition

law professionals. The current standard view is that
competition policy should focus on the defence of
consumer outcomes in the product markets." Its role is
to ensure that prices, quantities sold and quality are as
close as possible to the competitive benchmark. Under a
strict application of such standards, ensuring fair wages
and working conditions is not part of the objectives of
competition authorities.

Investigating concentration on the demand side of the
labour market might therefore appear at odds with the
traditional role of competition authorities. Indeed, non-
poaching agreements allow firms to reduce their costs by
reducing their personnel expenditure, and they may pass
this cost reduction on to end-consumers.

This argument is often developed in the context of ‘group
purchasing’ agreements, where firms coordinate their
purchase of an input in order to decrease their input costs
and trigger efficiencies (e.g. increasing returns to scale
from larger purchases). Group purchasing is also seen
as a way for retailers to offset market power from large
producers.

In other words, buyer power is sometimes perceived as
beneficial to consumers and is not always investigated
by competition authorities. They typically apply a ‘rule
of reason’, where the pros and cons of buyer power are
weighed against each other. In a landmark judgment in
the USA, the Supreme Court stated that a buying group
is:12

designed to increase economic efficiency and render
markets more, rather than less, competitive

One might therefore ask whether actual harm arises from
non-poaching agreements.

In addition, workers are protected by employment laws,
which may ensure a minimum wage, limited working
hours, and specific rules on working conditions. In
economics terms, labour law favours supplier (i.e.
employee) market power in this specific context, which
would limit the ability of employers to exercise market
power. Labour unions are a central part of such a
scheme.™

Nonetheless, competition economics has a role to

play in the analysis of labour markets. This remains
true even if competition policy does not deal with the
social dimension of labour markets (i.e. with the fact
that higher wages and better working conditions may be
seen by some as legitimate objectives in their own right,
regardless of economic efficiency).

Why non-poaching agreements
may harm competition in the labour
market

In any market, the relationship between supply and
demand determines the price, output level and quality of
the product sold. In the labour market, individual workers
and individual firms often coordinate through a bargaining
process. The economics of bargaining teaches us that
the value obtained by the different parties in a negotiation
depends on their outside options. In the context of wage
bargaining, the outside options available to workers are
other potential employers that may offer higher wages or
better working conditions. On the other side of the market,
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employers have the outside option of hiring other workers
who may be willing to accept lower wages. Figure 1
above depicts factors affecting these outside options.

At the market level, these outside options in the
bargaining problem shape supply and demand, and
consequently wages and employment levels.'® In
perfectly competitive labour markets there are many
workers on the supply side and many firms on the
demand side, and neither side has strong relative
bargaining power. In this setting (without other
complications), wages are competitive and workers can
expect a wage that represents their incremental value
creation.®

When one of the two sides of the market gains stronger
bargaining power, wages deviate from a competitive
equilibrium and the ‘stronger’ side of the market extracts
a ‘rent’ from the other. In other words, when workers have
a stronger bargaining power than firms, wages tend to be
inflated relative to a competitive benchmark. By contrast,
when firms have relatively strong bargaining power,
wages tend to be deflated.

Non-poaching agreements aim to shift the balance of
power in the bargaining process in favour of employers.
By refusing to hire each other’s workers, firms reduce
the set of potential employers available to workers.
Similar to what is observed with group input purchasing,
non-poaching agreements may benefit consumers, who
would enjoy lower prices. However, in the case of non-
poaching agreements, lower prices come at the expense
of employees, who earn lower wages.
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input purchasing in an important way—when firms

enter into a non-poaching agreement, it does not mean
that they agree to purchase labour as a group to offset
supplier market power. Instead, firms secretly agree to
shift the balance in the bargaining process, by agreeing
not to compete for certain employees. By contrast, group
input purchasing aims to secure better terms of supply
than what may be offered by a relatively strong seller (e.g.
a globally recognised manufacturing brand), which might
generate efficiencies.

Contrary to the efficiency rationale for group input
purchasing and non-compete clauses, non-poaching
agreements may sometimes be used not to offset seller
power or trigger efficiencies, but rather to simply increase
firms’ profits at the expense of other market participants.

Similarly, while labour law may foster seller market power,
it does not apply to all workers. Indeed, there are different
types of contract that offer different degrees of protection
to workers, as illustrated in Figure 2 above.

For example, employees on temporary contracts often
have weaker bargaining power than permanent staff,

as they are not unionised or part of any collective
agreements. A 2015 European Commission study found
that the same individual doing the same job on average
earns 15% more with a long-term contract than with a
fixed-term contract.'”” Similarly, contractors have lower
job security and are generally paid less than in-house
workers.'®

Therefore, as many workers are not covered by labour
law, it may not be the most appropriate tool to deal with
competition concerns in the labour market.

Oxera Agenda June 2019



Worker non-poaching agreements

Conclusion

Concentration on the demand side of the labour market
does not fall within the traditional focus of competition
policy. However, as explained above, non-poaching
agreements may indeed harm competition in the labour
market. In the USA, this harm has been at the heart of
some recent cases; in Europe, it is not yet clear whether
competition authorities will investigate such cases or
whether labour market concerns will continue to be
secondary to product market investigations.

Besides non-poaching agreements, non-compete
clauses have come under scrutiny. As discussed in this
article, non-compete clauses require workers to commit
not to work for the competitor of their former employer
for a certain period of time following the end of their
contract. In terms of competition economics, these
clauses are similar to exclusive dealing agreements,
whereby a firm commits to trade exclusively with a
supplier for a certain period.

Similarly to exclusive dealing, in some cases there
may be good reasons to have non-compete clauses as
part of a contract. They are used to solve the ‘hold-

up’ problem—whereby, for example, a worker may
walk away with trade secrets. Yet they also have the
potential to limit competition in the labour market by
restricting alternative options for workers, and they are
regulated in some countries.

Assessing whether such non-compete agreements
are anticompetitive requires an understanding of the
balance of power in the wage bargaining process, and
to what extent one of the two parties can exploit the
other. This merits its own discussion of the framework
and principles to apply to such an analysis.

For non-poaching agreements, on the other hand,
the competitive benefits seem to be relatively limited.
Given the growth of non-poaching investigations in
the USA, it may not be long before such cases also
become a feature in Europe.
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