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Fairness has been gaining prominence in discussions 
of online markets, and has been considered in various 
high-profile decisions. For example, earlier this year the 
German competition authority, the Bundeskartellamt, found 
that Facebook’s data-gathering practices constituted an 
abuse of dominance due to Facebook’s unfair business 
terms.1 After a long and controversial debate, the European 
Parliament has accepted a copyright Directive that will 
ensure ‘a fair and balanced result that is fit for a digital 
Europe’, as promoted by Commissioner Andrus Ansip.2 
This opens up the question of how competition and fairness 
relate to each other more generally.

Dimensions of fairness

Fairness has been at the forefront of recent debates 
among competition authorities and practitioners as well as 
among regulators. The first step in assessing its link with 
competition is to consider its various dimensions,3 of which 
two stand out.

• Process versus outcome.  Looking primarily at 
process can mean that the focus is on the functioning of 
markets, irrespective of the outcomes achieved (which 
may or may not be equitable—among consumers as a 
group, for example). A focus on market outcomes could 
mean achieving equity in terms of the welfare derived 
from market transactions—across different consumers 
or producers, or between consumers and producers.4

• Vertical versus horizontal. Vertical fairness relates 
to the question of how to divide the economic ‘pie’ or 
total surplus among the economic agents in the value 
chain, including consumers.5 For instance, a price 
that exceeds and does not reflect the economic value 
of the product may not only be inefficient, but may 
also be considered excessive and unfair as it gives 
the (upstream) producers a larger share of the pie 
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than would be observed in cost-related price-setting. 
Horizontal fairness focuses on processes or outcomes 
within a particular group—such as whether outcomes 
are fairly distributed across consumers, or whether 
platforms negotiate with all of their business partners in 
the same way.

Linking horizontal with vertical fairness, innovation may 
drive up returns for firms that invest in R&D, meaning that 
current prices appear to be higher than direct costs in order 
to reward the upstream firm for the risks and investments 
that it made in developing the new product. In this instance, 
consumers today pay for benefits that will also be enjoyed 
by consumers tomorrow, so there is an inter-temporal 
element to horizontal fairness.

Figure 1 shows the kinds of concern raised by the current 
fairness debates in digital markets. We expand on these 
examples in the following sections.

Figure 1   Dimensions of economic  
                  fairness and issues

Source: Oxera.
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What does a fair process look like?

Firms and consumers in online markets often interact without 
communicating with each other in a physical space, often in 
fully automated ways, and without ever meeting. 
This means it is important for market participants to have 
trust in transparent market processes.

In this respect, there are two hot topics in policy formation: 
platform-to-business transactions, and reputation systems.

Transparency in platform-to-business 
transactions

Platforms are key players in online markets, with many 
businesses and consumers being matched through them. 
This has led the European Commission to express concerns 
about the bargaining power that large platforms have in 
transactions with their business users. These concerns have 
translated into proposals to increase the transparency and 
accountability of platform-to-business transactions.6

The proposed regulations are intended to stimulate self-
regulation of ecommerce platforms in a wider sense, 
including marketplaces, online software application stores, 
social media platforms, search engines, price comparison 
websites, and ‘collaborative economy’ platforms.

The proposals stipulate transparency, in particular with 
regard to the platforms’ terms and conditions (T&Cs), 
including the main parameters for ranking. Platforms need 
not only to explain these parameters, but also to provide the 
reasons for the relative importance assigned to them. If T&Cs 
change, platforms need to explain factors that may play a 
role in an adjustment to their ranking, including the possibility 
to pay to influence positioning.

In effect, the regulations are likely to reduce the platforms’ 
bargaining power vis-à-vis their business users. More 
transparency on ranking mechanisms may give businesses 
the potential to have more influence over their ranking 
position, but may also open the door for gaming (by 
businesses) or copying of successful algorithms (by other 
platforms).

Trust through reputation systems

Another area that has grown substantially in the digital 
space is the ‘sharing economy’, where individual users offer 
services such as transport, accommodation or second-hand 
goods to other users. These transactions usually happen in 
unregulated spaces, which has created concerns that their 
quality may not be sufficient to meet minimum standards.7 
This could lead to unfair treatment of consumers and/or 
established players, such as taxis and hotels, who face more 
intrusive regulation.

Reputation systems include the provision of comprehensive 
account information and the possibility for users to leave 
reviews after completed transactions. Such systems could 

increase transparency and promote fair transactions, as 
consumers can distinguish and obtain quality products 
in the absence of explicit regulation. In economics terms, 
reputation systems could facilitate matching between 
potentially heterogeneous buyers and sellers, and could 
help to reduce information asymmetry where buyers and 
sellers have not interacted before.

However, reputation systems may be flawed, and may allow 
for ‘unfair’ treatment through inaccurate reviews or biased 
behaviour based on the information provided. In particular, 
skewed incentives for writing reviews, and discrimination 
based on the personal characteristics of sellers or buyers, 
can undermine the fairness of interactions.

At the same time, the evidence suggests that reviews are 
generally positively biased.8 Platform design can improve 
incentives—for example, Airbnb reviews now become 
visible only once both sides have submitted their review 
(or after a period beyond which no more reviews can be 
submitted by either party).

Various platforms have also been shown to suffer from 
bias based on race or gender, leading to bias in reputations 
and transactions. For example, research shows that Lyft 
and Uber customers of Afro-American background wait 
longer for their cars, and female customers are taken 
for longer rides than their male peers.9 Gender bias also 
appears to be present on platforms for short-term labour, 
while peer-to-peer lenders have also taken into account 
physical appearance and ethnicity.10 Such bias may not 
only be illegal, but is also likely to be perceived as unfair, 
driving down the usage of certain platforms by negatively 
affected groups and driving up usage by those who are 
positively affected. Bias driven by personal information on a 
service provider can be reduced—for example, by removing 
information on gender or race.

The relationship between fairness 
and competition

In general, fair processes that promote trust and 
transparency are also favourable for competition because 
users (consumers and businesses) can compare 
competing offers and make decisions based on the relevant 
information.

In the context of the platform-to-business proposals, the 
effect on efficiency depends on the market and platform in 
question. The Commission’s proposals are likely to induce 
more businesses to use platforms (more),11 but a potential 
unintended consequence could be to reduce the number 
of platforms that are available to them. This is because the 
proposals are likely to raise compliance costs for platforms, 
and those that just break even in the absence of the 
regulations may find it unprofitable to stay in business when 
faced with increased transaction costs, potentially inducing 
them to leave the market. Removing bias from reputation 
systems is actually likely to increase competition as users 
receive more accurate and relevant information, thereby 
driving a positive impact on both fairness and efficiency.

Fairness and competition in online markets



Oxera Agenda April 2019

position by giving them ‘ancillary copyright’ and forcing 
intermediaries to obtain licences from publishers for 
snippets. These initiatives did not bring about notable 
changes in the market, because platforms suffered less from 
not dealing with specific publishers than the publishers did, 
leading to essentially free licences.15

For the outcome to be efficient, there should be a balance 
between production and dissemination: platforms should 
receive a share of the content’s value for users as a reward 
for dissemination, while producers should be incentivised 
to produce high-quality content. It is unclear whether the 
new provisions will lead to fairer outcomes, as no clear 
benchmark is available.

The relationship between fairness 
and competition

In terms of economic outcomes, tensions between fairness 
and competition may arise, depending on the precise 
meaning of fairness. In the context of personalised prices, 
there are cases in which differential pricing clearly increases 
economic efficiency, while the assessment of fairness 
depends on the notion of fairness applied. If fairness is 
understood to mean paying the same price as others for 
the same product, differential pricing will always be unfair. 
If, in contrast, fairness takes into account distribution 
among consumers of, for example, consumer surplus (i.e. 
the difference between willingness to pay and price) then 
differential pricing can make outcomes in these markets 
fairer.

Regarding the vertical distribution of gains between 
platforms and content creators, the copyright proposals do 
not elaborate on the type of fairness that these are intended 
to promote. This makes it difficult to assess the relationship 
between fairness and efficiency in this context. A more 
explicit definition of the fairness objective would be helpful to 
guide the policy discussion.

Conclusion: the relationship between 
fairness and competition

The overall aim of competition policy is to promote 
efficient markets by correcting for market failures or the 
anticompetitive behaviour of firms. Fairness is generally 
understood to be an objective in itself, although it may also 
improve society’s perception of markets more widely and 
thereby contribute to their efficiency.

However, fairness is a broader concept than the efficiency 
concept promoted by competition law and economics—in 
that firms can behave in ways that may be perceived as 
unfair without being in breach of competition law. This raises 
doubts about whether competition law is a suitable tool for 
making markets fair. Consumer policy and market regulation 
may be better suited to achieving fairness objectives.

There are many (potentially conflicting) concepts of fairness 
that vary across a number of dimensions, and authorities 
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What does a fair outcome look like?

As discussed below, new developments in online markets 
have stimulated debate about fair outcomes. This has 
already translated into ongoing investigations and policy 
debates for both horizontal and vertical relationships, 
especially concerning price differentiation and unfair pricing.

Differentiated prices

Algorithms and machine learning have become widely used 
tools for firms in digital markets. One of their many purposes 
is to change prices based on large amounts of information 
on the market environment and even individual consumers. 
Firms may determine prices based on the consumer’s 
willingness to pay or the cost of providing a service (which 
varies, for example, in insurance markets). This tends to be 
economically efficient if firms serve more consumers than 
they would with a single price.12

Price differentiation affects the distribution of surplus among 
consumers: if it reflects differences in willingness to pay, 
consumers who value a product more highly pay more for 
it than others, while still getting the same product. If price 
differences reflect different costs of serving consumers, 
setting different prices can remove cross-subsidies between 
different groups as prices become more closely aligned 
to the costs to serve each group. This may be considered 
unfair—for example, where poorer or more vulnerable 
customers are the higher-cost group to serve.

Whether differentiated prices are considered fair is likely to 
depend on the context. Some forms of differentiation are 
familiar and accepted, such as student discounts, different 
mobile tariffs, or yield management by airlines. If prices vary 
with willingness to pay, they appear to be more acceptable 
if a higher willingness to pay is driven by a factor such as 
higher disposable income than by factors such as consumer 
naivety or high switching costs. In the context of financial 
products, a removal of cross-subsidies is more likely to be 
deemed fair if consumers can influence their level of risk 
(e.g. through their vehicle driving behaviour).

Unfair prices

Consumers increasingly rely on platforms to access large 
amounts of digital content. This has generated concerns 
about ‘unfair’ compensation of content creators who 
produce news, reviews, music and audiovisual content.13 
They might receive a small or no fee when users access 
their content in a digital form.

In March 2019, the European Parliament accepted 
proposals to update copyright legislation. Article 15 
stipulates new rules for using editorial content, requiring 
platforms to compensate creators for using news snippets, 
for example.14

These proposals followed national initiatives (in particular 
in Germany and Spain) to strengthen publishers’ bargaining 

Fairness and competition in online markets
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may apply more than one of these. As there is no single 
approach for capturing fairness in digital markets, concerns 
need to be assessed on a case-by-case basis. While a single 
definition of fairness may not be possible, firms and authorities 

will benefit from a consistent framework that narrows down 
what it means for markets to be ‘fair’.
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