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Parallel universes: assessing the
counterfactual in Article 81 cases
Assessing agreements between companies under Article 81 of the EC Treaty using an effects-
based framework, as with the ongoing investigation into newspaper and magazine distribution
in the UK, requires identifying the counterfactual—ie, what would have happened had the
agreement not taken place. But how useful is the counterfactual as a tool, and how easily can it
be determined and analysed? 

In assessing a potentially anticompetitive practice—be it
an agreement between firms or the behaviour of a
dominant company—it is becoming increasingly
important to analyse the effects (rather than the form) of
the practice. Where abuse of dominance is concerned
(Article 82 of the EC Treaty), this is highlighted by the
ongoing debate on effects-based tests in the context of
the European Commission’s reform of Article 82.1 With
regard to agreements and concerted practices (Article 81
or Chapter 1), it could be argued that the effects doctrine
is applied in an increasingly formal analysis of the
counterfactual, both when identifying whether there is a
restriction at all (Article 81(1)), as in the O2 case on
infrastructure sharing and roaming agreements,2 and in
assessing whether the restriction gives rise to efficiency
benefits (Article 81(3)), as seen in the ongoing
investigation by the UK Office of Fair Trading (OFT) into
the block exemption for newspaper and magazine
distribution agreements (see below). An analysis of the
latter case can be used to illustrate this trend, and
highlights some of the difficulties and pitfalls of
counterfactual analysis, which can also be observed in
the Mastercard interchange fee case (where the OFT’s
decision was set aside by the Competition Appeal
Tribunal after the OFT changed its definition of the
counterfactual3). The challenges for competition
authorities arising from these issues are significant.

Counterfactual analysis is becoming more relevant
because whenever an effects-based test is applied, an
implicit question arises: what would have happened if the
practice had not occurred? The assessment of an effect
is necessarily relative to the state of the world without
the practice in question. The concept of the
counterfactual is not a new one in economics. Indeed, it
can be argued that most economic laws and
relationships are based on a comparison with a
counterfactual.4 This is made more explicit in branches of

economics concerned with policy analysis—
eg, identifying the counterfactual to government
intervention in a particular market to assess the
necessity and cost-effectiveness of a particular policy.
Insights gained from economic theory and policy analysis
are a useful starting point for counterfactual analysis in
competition policy, and highlight where (and why) such
an analysis is problematic.

Assuming ceteris paribus
One of the first expressions taught in economic theory is
ceteris paribus, the Latin for ‘all else remaining equal’.
This phrase is frequently used in the formalisation of
economic relationships—eg, ‘when price rises, quantity
demanded falls, ceteris paribus’. How is this related to
the counterfactual? Another way of stating the above
relationship is, ‘when price rises, quantity demanded falls
relative to a situation in which everything else was the
same but price had not risen’ (this is the counterfactual).
By adding ‘ceteris paribus’, we acknowledge that if other
events occur along with the price rise that influence
demand, demand does not necessarily fall. So, for
example, if the government decides to subsidise the
good in question as a result of the price rise, demand
may not fall. The relationship stated above only holds if
all else remains constant.

Counterfactual assessments are easier when the ceteris
paribus assumption is likely to hold. For example, in a
case concerning a price-fixing cartel, the counterfactual
may be simply the competitive operation of the market
without the anti-competitive agreement. If the agreement
is self-contained and does not affect any other markets,
it may be straightforward to infer what the market would
have looked like without the price-fixing agreement:
namely, prices would have been lower and consumer
welfare would have been higher. This can be claimed if
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we are confident that the agreement would have left
everything else the same—that is, the ceteris paribus
assumption can be made with respect to the effect of the
agreement. Often we know what the world looked like
before the inception of the cartel (or after its collapse). It
may therefore be possible to assume (if this is indeed
the case) that all else remained constant except for the
level of prices (this is covered in more detail in the
discussion on quantitative techniques). The effect of the
anticompetitive practice is then simply calculated as the
loss of consumer welfare that resulted from higher
prices—for example, in the German ready-mix concrete
cartel which was active between 1999 and 2000, the
damage to consumers resulting from higher prices was
calculated in this way to be €112m.5

However, the introduction or removal of an agreement
does not always leave all else constant. In particular,
difficulties arise when the agreement in question is at the
heart of the operations of the industry in question, such
that it is not ‘self-contained’, but rather is intrinsic to the
industry and the way it works. In this case, when the
effect of the removal of the agreement is assessed, we
cannot assume that all else would remain the same—it
cannot simply be assumed that the counterfactual is
equal to the status quo minus the restriction. The
following example illustrates this.

The case of newspaper distribution
agreements
The OFT is currently examining the UK newspaper and
magazine distribution agreements.6 In this market, the
UK is split into territories, and the right to supply them
exclusively is auctioned by publishers every few years.
The publishers grant the winning wholesaler absolute
territorial protection (ATP), as illustrated in Figure 1.
Where there is absolute territorial protection, each
wholesaler can only supply retailers located within its
territory. In the counterfactual, a wholesaler would be
able to supply retailers in a territory that was previously
served exclusively by another wholesaler.

Until May 1st 2005, the exclusive agreements benefited
from a block exemption; the OFT is now re-examining
the issue. Eliminating ATP would allow wholesalers to
supply retailers across territory boundaries, as shown in
the figure. In its draft opinion, the OFT seeks to formalise
the counterfactual analysis, particularly with respect to
the condition of Article 81(3) relating to whether the
agreement in question has improved efficiency. It
presents step-by-step logic with which to assess whether
a given territorial agreement has improved efficiency in
that territory—that is, to assess whether the
counterfactual is more efficient than the status quo.7 It
examines territory-specific costs and economies of scale,
scope and density under the operation of one or more
wholesalers, and asks questions such as the following. 

– ‘In the counterfactual, would at least one wholesaler
supplying retailers in the territory also be supplying
retailers in other territories from the same
depot/facility?’

– ‘Would the increases in economies of scope/density
outweigh the decreases in economies of
scale/density?’

However, the OFT does not acknowledge the fact that
the ATP in the agreements is at the heart of the market
for newspaper distribution: removing the ATP from one
territory affects the entire competitive situation as
territories are tied together by publishers to encourage
wholesalers to compete for the market at the auction
stage. If ATP were removed, there would, for example,
be fewer incentives for a given wholesaler to serve rural
areas. At present, rural areas are tied to urban areas at
the auction stage, such that wholesalers have to serve
rural areas if they want to supply profitable urban areas;
however, if territorial exclusivity was removed, a
wholesaler would be able to enter urban areas which
were previously exclusive to its competitors, without
having to supply rural areas. The OFT’s logic focuses on
single territories, but it should be recognised that the
removal of the agreement in one territory may affect
incentives in another territory, thus affecting the entire
structure of the market.

This case shows that when an
agreement is central to the way an
industry operates, it is difficult to
reliably estimate what the industry
would look like if the agreement did not
exist. This is because the ceteris
paribus assumption cannot be made—it
is unlikely that, in the absence of the
agreement, the industry would operate
in exactly the same way in all other
respects.

Wholesaler A Wholesaler B

Territory 1 Territory 2

Absolute territorial protection Counterfactual

Territory 1 Territory 2

Retailers

Wholesaler A Wholesaler B

Figure 1 Newspaper distribution agreements with and without ATP
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Indeed, in Article 81 cases, firms involved usually argue
that the agreement is central to the industry and
promotes its efficiency and smooth operation. It can
therefore be difficult to characterise the operation and
behaviour of the industry in the absence of the
agreement. A number of techniques have been used to
assess how the parameters of the market—particularly
price, but possibly also quality, access and innovation—
would change under the counterfactual.

Quantitative techniques to identify
the counterfactual
To assess the usefulness of these techniques, it is
helpful to bear in mind a statistic used in economic policy
analysis: the difference-in-differences estimator, here
referred to as δ.8 To calculate this, data on the following
is required:

– a test group, test—this is the sample on which the
intervention is being implemented (or, in this case,
which is subject to the agreement or practice in
question);

– a control group, control—the group that is not subject
to the practice;

– the time period before the practice took place, t; 
– the time period during which the practice took place, 

t + 1. 

δ estimates the effect of a policy or intervention (in this
case, of a potentially anticompetitive practice). For
example, the effect of the practice on prices is calculated
as follows:

δ = (pricetest,t+1 – pricecontrol,t+1) – (pricetest,t – pricecontrol,t)

To assess the effect of a potentially anticompetitive
practice, it is not sufficient to have data on the time
period before and after the practice took place: other
factors that are unrelated to the practice may have
changed across time periods and affected the market
outcome, such that the effect of the practice is difficult to
distinguish. It is therefore useful to have data on a
control group (ie, a group in which the practice did not
exist), which controls for changes in market conditions
over time that are unrelated to the practice. However,
when using data on markets, or data units, that have not
been subject to the practice, there is the risk that these
may be fundamentally different from the test group. It is
therefore necessary to identify what the difference was
between the two groups before the practice took place.
δ gives the difference between the test group and the
control group after the practice, relative to what this
difference was before the practice. This controls for both
underlying differences between the two groups, and
changes in market conditions over time that are
independent of the practice (hence the term ‘difference-

in-differences’ estimator). This is the formal benchmark
for calculating the counterfactual in an effects-based
framework. In many cases, it may be possible to build an
econometric model to test the effect of an agreement or
restriction on the market. If this model is to be robust, it
is desirable to include data on a control group, and on
time periods both with and without the agreement. 

Sometimes, however, the optimal data required to
analyse the counterfactual is unavailable, and this may
be problematic. For example, it may be tempting to
compare the situation in an industry with a potentially
restrictive agreement (the test group) with a similar
industry in another country that operates without the
agreement (the control group). However, if there is no
industry data for the period before the agreement was
implemented (eg, because the industry has always
operated under the said agreement), it may be difficult to
determine whether differences between the two
countries’ industries are due to the agreement in
question, or to underlying differences between the
countries. For example, in the newspapers and
magazine distribution draft opinion, the OFT dismisses
comparison with the USA:

In general, comparisons with other countries
should be treated with caution. In particular,
there are a number of differences between the
distribution arrangements in the UK and the
US … (para 3.88)

However, if the control group is similar to the test group,
it may be satisfactory to carry out such a comparison
without necessarily having data on different time periods.
For example, in a merger between funeral homes, it was
found that across various areas in the UK, prices did not
significantly increase with market concentration.9 If the
market for funeral services does not differ fundamentally
across the UK, this conclusion can be drawn based on
data from different areas in the UK at a given point in
time.

Quantitative techniques used in other contexts can also
be informative. For example, the detection of cartels can
be aided by ARIMA modelling techniques. This is an
econometric method in which a time series
(ie, information over time on a particular variable such as
price) is explained simply by past values of itself and
random error terms. This technique ‘lets the data speak
for itself’, and can have remarkably good forecasting
powers. It can be used to show whether, given the trend
in prices that was prevalent before the cartel, prices are
above trend in the cartel period (and hence the presence
of a cartel can be detected). The same technique is used
for quantifying damages—once an anticompetitive
practice has been found—to calculate the extent to
which the level of prices or competitor profits that was
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prevalent during the anticompetitive practice differed
from the competitive level. For example, the technique
has been used to quantify the effect on consumer
welfare of a cartel in the Dutch shrimp market.10 Both of
these applications are in essence calculating a
counterfactual, and potentially could be used to assess
the counterfactual in an Article 81 case. However, as
illustrated by the difference-in-differences estimator, in
the absence of a control group:

– there needs to be data on sufficiently long time
periods both with and without the practice, as the time
period without the potentially anticompetitive practice
or agreement is in effect the control group. Therefore,
if the practice has always been a central feature of the
industry, this technique cannot be used;

– it is necessary to know with some degree of precision
the date on which the practice started (although with
sufficient data this method can also be used to test
hypotheses on the timing of a practice);

– as explained through the difference-in-differences
estimate, in the absence of a control group, the
estimate of the impact of the anticompetitive
agreement will be affected by any outside events that
have had an effect on the market at the same time as
the agreement but that are unrelated to it (although
particularly important events can be controlled for by
adding an extra variable in the ARIMA model).

Identifying incentives
It has been shown that straightforward counterfactuals
rely on the assumption of ceteris paribus, and that
failures can be controlled for in this assumption by using
a comparison with a control group and/or with the state
of the world prior to the practice in question. However,
economics is not only informative with regard to
empirical relationships between variables, but also
formalises what drives these relationships, namely
incentives. Economic theory tells us that agents
maximise utility (or profits) subject to constraints. If
agents’ behaviour can be described in this manner, firms’
and individuals’ incentives can be used to infer what
would be in their best interest in the counterfactual, and
hence what outcome would arise.

One clear example of a counterfactual calculated in such
a manner is merger simulation. By making some
(stringent) assumptions about the model of competition
prevailing in the market, the assumption of profit
maximisation as the governing mode of behaviour
enables the simulation of the price and demand
outcomes if the merger were to proceed.

Similarly, in an Article 82 context, an accusation of
predatory pricing is upheld if it can be shown that a
profit-maximising firm would not have had the incentive
to set prices at the level observed other than to exclude
competitors and potential entrants.

In the field of merger control, the counterfactual is
always assessed as a rule. In some cases, the UK
Competition Commission has analysed industries and
their incentive structures in detail in order to do this. For
example, in the Heinz/HP merger, where HP was
auctioned off by parent company Danone, the
Commission assessed the credibility of each single
bidder.11 In the merger between Arcelor and Corus (in the
market for steel sheet piling), the Commission assessed
all the possible counterfactuals in detail, assessing the
likelihood of Corus’ continued presence and investments
in the relevant product markets and UK facilities, and
scenarios in which competitors other than Arcelor
purchased Corus’ commercial operations.12 As explained
above, in the case of newspaper and magazine
distribution agreements, it is important to note that
removing absolute territorial protection removes the
incentives for wholesalers to serve rural territories that
are less profitable. Wholesalers would also have the
incentive to undercut each other in order to serve large,
profitable retailers in neighbouring territories. Although
this may lower costs for such retailers, collectively this
behaviour may decrease geographic economies of
density and raise costs, to the detriment of smaller
retailers. These can serve as examples for Article 81
cases, where in the past, competition authorities might
have shied away from detailed assessments of how a
sophisticated, multiproduct industry could respond to the
removal of an allegedly restrictive agreement.

Conclusion
Assessing the effects of an agreement or concerted
practice requires an explicit analysis of the
counterfactual. However, when an agreement is at the
heart of how the industry operates, the effects of the
agreement may be pervasive and have an impact on the
very nature of that industry. Assessing the relevant
counterfactual may therefore be difficult. Quantitative
techniques can be used if there are comparable markets
or time periods where the agreement in question does
not operate. These techniques can be used to infer the
effect of the agreement on prices, and possibly also on
other market features such as innovation. When this is
not feasible, however, it is necessary to look at the
incentives faced by market players and their likely profit-
maximising behaviour in a counterfactual situation.
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If you have any questions regarding the issues raised in this article, please contact the editor, 
Derek Holt: tel +44 (0) 1865 253 000 or email d_holt@oxera.com
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– European energy mergers: part of the problem or the solution?
– softing and bundling arrangements: what are the initial findings?
– the price of banking: an international comparison
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